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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------x
:
In re
:
:
Chrysler LLC, et al.,
:
:
Debtors.
:
:
---------------------------------------------------------------x

Chapter 11
Case No. 09-50002 (AJG)
(Jointly Administered)

MOTION OF DEBTORS AND DEBTORS IN POSSESSION,
PURSUANT TO SECTION 366 OF THE BANKRUPTCY CODE,
FOR INTERIM AND FINAL ORDERS: (A) PROHIBITING
UTILITIES FROM ALTERING, REFUSING OR DISCONTINUING
SERVICES TO, OR DISCRIMINATING AGAINST, THE DEBTORS
ON ACCOUNT OF PREPETITION INVOICES; (B) DETERMINING THAT
THE UTILITIES ARE ADEQUATELY ASSURED OF FUTURE PAYMENT;
(C) ESTABLISHING PROCEDURES FOR DETERMINING REQUESTS
FOR ADDITIONAL ASSURANCE; AND (D) PERMITTING UTILITY
COMPANIES TO OPT OUT OF THE PROCEDURES ESTABLISHED HEREIN
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TO THE HONORABLE
UNITED STATES BANKRUPTCY JUDGE:
Chrysler LLC ("Chrysler") and 24 of its domestic direct and indirect subsidiaries,
as debtors and debtors in possession (collectively with Chrysler, the "Debtors"), respectfully
represent as follows:
Background
1.

On the date hereof (the "Petition Date"), the Debtors commenced their

reorganization cases by filing voluntary petitions for relief under chapter 11 of title 11 of the
United States Code (the "Bankruptcy Code"). By a motion filed on the Petition Date,
the Debtors have requested that their chapter 11 cases be consolidated for procedural purposes
only and administered jointly.
2.

The Debtors are authorized to continue to operate their business and

manage their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code.
3.

The Debtors and their nondebtor direct and indirect subsidiaries

(collectively, the "Chrysler Companies") comprise one of the world's largest manufacturers and
distributors of automobiles and other vehicles, together with related parts and accessories. On
the Petition Date, the Chrysler Companies employed approximately 55,000 hourly and salaried
employees worldwide, 70% of whom were based in the United States. In addition, as of the
Petition Date, the Debtors made payments for health care and related benefits to more than
105,000 retirees.
4.

Chrysler's ultimate parent company, Chrysler Holding LLC ("Chrysler

Parent"), also owns a financing company, nondebtor Chrysler Financial Services Americas LLC
("Chrysler Financial"), that operates under a governance structure separate from Chrysler, with
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its own board and management. Historically, Chrysler Financial has provided financing to both
Chrysler's dealers and consumers.
5.

For the twelve months ended December 31, 2008, the Chrysler Companies

recorded revenue of more than $48.4 billion and had assets of approximately $39.3 billion and
liabilities totaling $55.2 billion.
6.

A more detailed explanation of Chrysler's businesses and operations, and

the events leading to the commencement of these cases, can be found in the Affidavit of
Ronald E. Kolka, which was filed contemporaneously herewith and is incorporated herein by
reference.
Overview of These Cases
7.

The significance of this chapter 11 filing to Chrysler and to the United

States economy is difficult to overstate. In connection with the filing, Chrysler is seeking
approval from this Court to consummate the only sale transaction that preserves some portion of
its business as a going concern and averts a liquidation of historic proportions. If the proposed
transaction, designed to effect an alliance with Italian automobile manufacturer Fiat S.p.A.
("Fiat"), is rejected and Chrysler liquidates, it will mean the end of an iconic, 83-year-old
American car company whose name has been synonymous with innovative engineering, from the
Slant-Six and HEMI engines, to power windows, power brakes and power steering, to the
minivan. A liquidation would also have impacts on the nation's economy and Chrysler's
stakeholders that are grim:
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•

38,500 hourly and salaried Chrysler workers in the U.S. will lose their jobs;

•

Chrysler's workers and retirees and their surviving spouses will lose over
$9.8 billion of health care and other benefits and $2 billion in annual pension
payments;
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•

All 23 of Chrysler's manufacturing plants and facilities and 15 parts depots in
the United States will shut down (as well as 18 additional plants and parts
depots worldwide);

•

Approximately 3,200 Chrysler dealers will be put out of business and the over
140,000 employees of those dealerships will lose their jobs;

•

Over $5.7 billion in outstanding auto parts and service supplier invoices will
not be paid to Chrysler's suppliers and new business will be cancelled, forcing
hundreds of suppliers out of business and the loss of hundreds of thousands of
additional jobs;

•

Over 31 million Chrysler, Jeep and Dodge owners would lose significant
value in their cars and trucks, particularly due to questions about the ongoing
availability of warranties and replacement parts and services;

•

Local, state and federal governments will lose tens of billions of dollars in tax
revenues, according to a research memorandum published by the Center for
Automotive Research in November 2008;1

•

Over $100 billion in annual sales will disappear from local economies; and

•

Chrysler's first lien secured creditors will receive net present value recoveries
of less than 38 cents on the dollar and possibly as little as 9 cents; the U.S.
government, another secured creditor, will receive less than that; and
Chrysler's unsecured creditors will receive nothing.

8.

The economic and market conditions that led to the commencement of

Chrysler's chapter 11 cases and the need for the proposed sale transaction are well known, but
sobering nonetheless. The automotive market meltdown, the worst in at least 26 years,2
disrupted Chrysler's substantial progress in implementing a long-term plan to reduce costs and
transform its businesses for the next generation of cars. With sales plummeting and credit
markets frozen, Chrysler undertook an intense effort to address the challenges it faced. After
months of hard work and dedication by Chrysler's management, employees and advisors,
working with all key stakeholders and with the support of the U.S. government, the Debtors have
1

2

Daniel Cole, et al., Center for Automotive Research Memorandum, The Impact on the U.S. Economy of a
Major Contraction of the Detroit Three Automakers, at http://www.cargroup.org (Nov 4, 2008).
Chris Isidore, Auto Sales Are Worst in 26 Years. January Sales Tumble More Than Expected at GM, Ford
and Toyota as Rental Car Companies Slash Purchases, CNNMoney.com, Feb. 3, 2009 (4:22 p.m., ET).
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commenced these cases to implement a prompt sale to preserve the going concern value of their
businesses and return these businesses to viability under new ownership.
9.

The proposed sale transaction would create the sixth-largest global

automaker by volume unit, increasing competitiveness with other Original Equipment
Manufacturers ("OEMs") and creating billions of dollars in synergies. This transaction is the
result of thousands of hours of negotiations among multiple parties. The transaction is being
financially backed by the United States Department of the Treasury (the "U.S. Treasury") and
Export Development Canada, an affiliate of the Canadian government, which together will
provide the new alliance with approximately $6 billion of taxpayer money to start up and
maintain operations. In addition to this unprecedented government support, virtually all of the
major constituencies that would be affected by a Chrysler liquidation have recognized how
devastating it would be and have made important concessions in support of the proposed
alliance:
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•

The International Union, United Automobile, Aerospace and Agricultural
Implement Workers of America (the "UAW") has agreed to wage and benefit
reductions in the context of a sale to the new company, which would receive
the benefit of a new collective bargaining agreement eliminating certain
severance benefits, and would be a party to an agreement with the UAW
containing restructured retiree health care benefits;

•

Chrysler's dealers have agreed to reduce their dealer and service contract
margins;

•

Chrysler's already financially troubled suppliers have agreed to a further 3%
price reduction and other measures that will save millions of dollars;

•

Chrysler's largest secured creditors, JPMorgan Chase, Goldman Sachs,
Morgan Stanley and Citigroup, have agreed to the transaction that would
substantially compromise their first lien debt, comprising 70% of the
$6.9 billion total outstanding, for an estimated recovery of approximately
28 cents on the dollar; and

•

Chrysler Parent's minority shareholder, Daimler AG ("Daimler"), has agreed
as part of a settlement with Chrysler to (a) forgive $1.5 billion of second lien
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debt, at the same time that $500 million of second lien debt is forgiven by
majority shareholder Cerberus Capital Management L.P. ("Cerberus"); and
(b) assist in funding Chrysler's pension plans.
Representatives of these constituencies have devoted the past six months to reaching these
agreements.
10.

As the culmination of these efforts, Chrysler, Fiat and New Chrysler (as

defined below) have reached an agreement in principle and are expected to entered into a Master
Transaction Agreement (collectively with other ancillary and supporting documents, the
"Purchase Agreement") in short order. Pursuant to the Purchase Agreement, among other things:
(a) Chrysler will transfer the majority of its operating assets to New CarCo Acquisition LLC
("New Chrysler"), a newly established Delaware limited liability company that currently is an
indirect wholly-owned subsidiary of Fiat; and (b) in exchange for those assets, New Chrysler
will assume certain liabilities of Chrysler and pay to Chrysler $2 billion in cash (collectively
with the other transactions contemplated by the Purchase Agreement, the "Fiat Transaction").
11.

With the support of the U.S. government, Fiat, the UAW, dealers,

suppliers and other stakeholders, the Debtors commenced these cases to implement an
expeditious sale process to implement the Fiat Transaction, or a similar transaction with a
competing bidder, designed to maximize the value of the Debtors' operations and businesses for
the benefit of their stakeholders. Pending the proposed sale, the Debtors will idle most
operations as they conserve their resources, while at the same time ensuring that (a) the facilities
are prepared to resume normal production schedules quickly upon the completion of a sale and
(b) consumers are not impacted by the filing.
12.

Time is of the essence. Given the continuing stress on all aspects of the

automotive industry and the idling of the Debtors' manufacturing facilities, key relationships
with suppliers, dealers and other business partners simply cannot be preserved if the sale process
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is not concluded quickly. Absent a prompt sale, approved and consummated in the coming
weeks, the value of the Debtors' assets will rapidly decline and the ability to achieve a going
concern sale will be irretrievably lost. By contrast, the proposed sale transaction, if it can be
promptly consummated, will maximize the value available for stakeholders, will save hundreds
of thousands of jobs and will strengthen the U.S. automotive sector and the economy generally.
Jurisdiction
13.

This Court has subject matter jurisdiction to consider this matter pursuant

to 28 U.S.C. § 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper
before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
Relief Requested
14.

Pursuant to section 366(a) of the Bankruptcy Code, the Debtors hereby

seek entry of an interim order (the "Interim Order"): (a) prohibiting those third-party utility
companies currently providing utility services, or that will provide services, to the Debtors
(collectively, the "Utility Companies" and each, individually, a "Utility Company") from
altering, refusing or discontinuing services to, or discriminating against, the Debtors on account
of the filing of these chapter 11 cases or on account of unpaid prepetition invoices, pending entry
of a final order granting the relief sought herein (the "Final Order"); (b) determining that the
Utility Companies have received adequate assurance of payment for future utility services on the
terms provided herein, pending entry of the Final Order; (c) establishing certain procedures for
determining requests for additional assurance for most of the Utility Companies; (d) permitting
those Utility Companies subject to the procedures to opt out of the procedures established herein
and (e) scheduling a final hearing on the Motion (the "Final Hearing") within 30 days of the
Petition Date. The Debtors also seek the entry of a Final Order granting this relief on a
permanent basis.
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The Utility Companies
15.

The Debtors currently use electric, natural gas, heat, water, sewer and

other similar services3 pursuant to hundreds of separate accounts provided by approximately
62 different Utility Companies, including the Utility Companies identified on the attached
Exhibit A (the "Utility Service List").4 The Debtors estimate that their average monthly
obligations to the Utility Companies on account of services rendered postpetition will total
approximately $16.1 million prior to and pending the anticipated transfer of the Debtors'
operating assets pursuant to the Fiat Transaction or similar sales transaction (the "Sale
Transaction").5
16.

Uninterrupted utility service is necessary for the Debtors to preserve and

maintain their assets pending consummation of the Sale Transaction. As described above, the
Debtors are leading global automobile manufacturers and have 38 manufacturing facilities and

3

4

5

The Debtors' Utility Companies provide traditional utility services related to the day-to-day operation or
maintenance of the Debtors' various facilities.
The Debtors have made an extensive and good faith effort to identify all Utility Companies and include
them on the Utility Service List. For each Utility Company, the Utility Service List identifies: (a) the
name and address of the Utility Company; (b) to the extent known, the account number under which the
Utility Company provides services to the Debtors; and (c) the estimated two weeks cost of utilities to be
provided by the Utility Company. The inclusion of any entity on, or any omission of any entity from, the
Utility Service List is not an admission by the Debtors that such entity is or is not a utility within the
meaning of section 366 of the Bankruptcy Code, and the Debtors reserve their rights with respect thereto.
In addition, the Debtors are requesting that this Motion apply to all of the Debtors' Utility Companies,
whether or not any given Utility Company is included on the Utility Service List. The Debtors have
proposed a procedure for supplementing the Utility Service List. Additionally, it is possible that certain
entities may have been mistakenly included on the Utility Service List and, therefore, the Debtors reserve
the right to assert that any such entities are not Utility Companies for the purposes of this Motion or
section 366 of the Bankruptcy Code.
As of the Petition Date, the Debtors have idled their manufacturing operations in an effort to conserve cash
while they pursue the Sale Transaction with the goals of preserving and maximizing the value of their
estates. One or more of the Debtors’ parts depots will continue in full operation in order to provide an
uninterrupted supply of parts to service the Debtors' vehicles The estimate of the Debtors' average monthly
obligations to Utility Companies is based upon fixed cost assessments of utilities that will be provided after
the Petition Date. Following consummation of the Sale Transaction, the Debtors' average monthly
obligations to Utility Companies will likely decrease due to the transfer of the majority of the Debtors'
operating assets to New Chrysler and the anticipated wind down of the Debtors' remaining businesses and
assets.
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parts depots and various other facilities throughout the United States. The temporary or
permanent discontinuation of utility services could irreparably disrupt the Debtors' ability to
maintain the facilities in a safe and prudent manner and, as a result, fundamentally undermine the
Debtors' ability to maximize value for stakeholders and achieve their restructuring goals.
17.

The Debtors intend to pay their postpetition obligations to the Utility

Companies in a timely manner. The Debtors will make these payments from their cash reserves
as of the Petition Date and from anticipated access to a new debtor in possession financing
facility.6
The Adequate Assurance Deposit
18.

Pursuant to section 366(c)(2) of the Bankruptcy Code, a utility may alter,

refuse or discontinue a chapter 11 debtor's utility service if the utility does not receive from the
debtor or the trustee adequate "assurance of payment" within 30 days of the commencement of
the debtor's chapter 11 cases.7 Section 366(c)(1)(A) of the Bankruptcy Code defines the phrase
"assurance of payment" to mean, among other things, a cash deposit. Accordingly, the Debtors
propose to deposit, as adequate assurance, $5,991,487.00 into a newly created, segregated,
6

7

Concurrently with the filing of this Motion, the Debtors have filed a motion seeking approval of up to $4.5
billion in debtor in possession financing from the U.S. Treasury and Export Development Canada.
There is an apparent discrepancy between subsections (b) and (c) of section 366 of the Bankruptcy Code
because these two subsections set forth different time periods during which a utility is prohibited from
altering, refusing or discontinuing utility service. Specifically, section 366(b) of the Bankruptcy Code
allows a utility to alter, refuse or discontinue service "if neither the trustee nor the debtor, within 20 days
after the date of the order for relief, furnishes adequate assurance of payment," while section 366(c)(2) of
the Bankruptcy Code allows a utility in "a case filed under chapter 11" to alter, refuse or discontinue
service to a chapter 11 debtor "if during the 30-day period beginning on the date of the filing of the
petition, the utility does not receive from the debtor or the trustee adequate assurance of payment for utility
service…." (emphases added).
Under the statutory construction canon lex specialis derogat legi generali ("specific language controls over
general"), the language of section 366(c)(2) controls here because the Debtors are chapter 11 debtors.
See 3 Collier on Bankruptcy ¶ 366.03[2] (Alan N. Resnick & Henry J. Sommer eds., 15th ed. rev. 2006)
("It is unclear how the 30-day period [in section 366(c)(2) of the Bankruptcy Code] meshes with the normal
20-day period in section 366(b). The better view is that, because section 366(c) is more specifically
applicable to chapter 11 cases, the 30-day period, rather than the 20-day period in section 366(b), should
apply.").
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interest bearing escrow account (the "Adequate Assurance Deposit") within 20 days of the
Petition Date. The Adequate Assurance Deposit equals approximately two weeks of the Debtors'
estimated aggregate postpetition utility expenses, excluding utility expenses subject to the
Daimler Guarantee (as such term is defined in paragraph 29 below).8
19.

The Debtors submit that the Adequate Assurance Deposit, in conjunction

with the Debtors' ability to pay for future utility services in the ordinary course of business
(collectively, the "Proposed Adequate Assurance"), constitutes sufficient adequate assurance of
future payment to the Utility Companies that are not subject to the Daimler Guarantee to satisfy
the requirements of section 366 of the Bankruptcy Code.9 Nonetheless, if any Utility Company
believes additional assurance is required, they may request such assurance pursuant to the
procedures described below.
The Adequate Assurance Procedures
20.

To address the right of any Utility Company under section 366(c)(2) of the

Bankruptcy Code to seek additional adequate assurance satisfactory to it, the Debtors propose
that the following procedures (the "Adequate Assurance Procedures")10 be adopted:
a.

8

9

10

Any Utility Company desiring assurance of future payment for
utility service beyond the Proposed Adequate Assurance must
serve a request (an "Additional Assurance Request") so that it is
received by the Debtors by no later than 30 days after the Petition
Date (the "Request Deadline") at the following addresses:
(i) Chrysler, LLC, Legal Department, 1000 Chrysler Drive,
Auburn Hills, Michigan 48326-2766 (Attn: Thomas E. Gunton,
Esq.); (ii) Jones Day, North Point, 901 Lakeside Avenue,
Cleveland, Ohio 44114-1190 (Attn: Thomas A. Wilson, Esq.); and

The deposit proposed will be two weeks' worth of estimated service at reduced levels compared to
historical figures in light of the idling of the Debtors' manufacturing operations.
For the Utility Company that is subject to the Daimler Guarantee, the guarantee itself constitutes the
Proposed Adequate Assurance.
The Utility Company subject to the Daimler Guarantee is not subject to these procedures with respect to the
utility services that are subject to the guarantee.
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(iii) Jones Day, 1420 Peachtree Street, N.E., Suite 800, Atlanta,
Georgia 30309-3053 (Attn: Jeffrey B. Ellman, Esq.).
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b.

Any Additional Assurance Request must specify the amount and
nature of assurance of payment that would be satisfactory to the
Utility Company and (i) be made in writing, (ii) set forth the
location(s) for which utility services are provided and the relevant
account number(s), (iii) describe any deposits or other security
currently held by the requesting Utility Company, (iv) explain
whether the Debtors prepay for Utility Company's services;
(v) describe any payment delinquency or irregularity by the
Debtors for the postpetition period, if any; and (vi) explain why the
requesting Utility Company believes the Proposed Adequate
Assurance is not sufficient adequate assurance as future payment.

c.

Upon the Debtors' receipt of an Additional Assurance Request at
the addresses set forth above, the Debtors shall have the greater of
(i) 20 days from the receipt of such Additional Assurance Request
or (ii) 40 days from the Petition Date (collectively, the "Resolution
Period") to negotiate with the requesting Utility Company to
resolve its Additional Assurance Request. The Resolution Period
may be extended by agreement of the Debtors and the applicable
Utility Company without application to or approval of the Court.

d.

The Debtors, in their discretion, may resolve any Additional
Assurance Request by mutual agreement with the requesting
Utility Company and without further order of the Court, and may,
in connection with any such resolution, in their discretion, provide
the requesting Utility Company with additional assurance of future
payment in a form satisfactory to the Utility Company, including,
but not limited to, cash deposits, prepayments, other forms of
security or any combination of the above, if the Debtors believe
such additional assurance is reasonable. If the Debtors and
requesting Utility Company resolve the Additional Assurance
Request, the Debtors may, by mutual agreement with the
requesting Utility Company and without further order of the Court,
reduce the Adequate Assurance Deposit by an amount not
exceeding the requesting Utility Company's estimated two-week
utility expense listed on the Utility Service List.

e.

If the Debtors determine that an Additional Assurance Request is
not reasonable, and the parties are not able to resolve such request
during the Resolution Period, during or immediately after the
Resolution Period, the Debtors will request a hearing before the
Court to determine the adequacy of assurances of payment made to
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the requesting Utility Company (the "Determination Hearing"),
pursuant to section 366(c)(3)(A) of the Bankruptcy Code.11
f.

Pending the resolution of the Additional Assurance Request at a
Determination Hearing, the Utility Company making such request
shall be restrained from discontinuing, altering or refusing service
to the Debtors on account of unpaid charges for prepetition
services or on account of any objections to the Proposed Adequate
Assurance.

g.

Other than through the Opt-Out Procedures (as such term is
defined below), any Utility Company that does not comply with
the Adequate Assurance Procedures is deemed to find the
Proposed Adequate Assurance satisfactory to it and is prohibited
from discontinuing, altering or refusing service on account of any
unpaid prepetition charges, or requiring additional assurance of
payment (other than the Proposed Adequate Assurance). The
Interim Order shall be deemed the Final Order with respect to all
Utility Companies that do not timely file and serve a Procedures
Objection (as defined below).
The Opt-Out Procedures

21.

As noted above, section 366(c) of the Bankruptcy Code requires the

Debtors to provide Utility Companies, within 30 days of the Petition Date, with "adequate
assurance of payment for utility service that is satisfactory to the utility." 11 U.S.C. § 366(c)(2).
Thereafter, any such adequate assurance provided by the debtor may be modified by the court
after notice and a hearing under section 366(c)(3)(A) of the Bankruptcy Code. Under the
Adequate Assurance Procedures, however, the Debtors may seek a determination of appropriate
adequate assurance at a Determination Hearing held more than 30 days after the commencement
of these chapter 11 cases, without providing interim assurances deemed "satisfactory" to the
Utility Company. Although the Adequate Assurance Procedures are reasonable, certain Utility
Companies might assert that the procedures as implemented are not strictly in compliance with

11

Section 366(c)(3)(A) of the Bankruptcy Code provides that "[o]n request of a party in interest and after
notice and a hearing, the court may order modification of the amount of an assurance of payment . . . ."
11 U.S.C. § 366(c)(3)(A).
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section 366 of the Bankruptcy Code if an adequate assurance dispute is not resolved within the
30 days following the Petition Date. If, as a result, any Utilities Companies wish to opt out of
the Adequate Assurance Procedures, the Debtors submit that the Court should schedule a hearing
and issue a ruling on the amount of adequate assurance to be provided such Utility Companies
within 30 days of the Petition Date.
22.

In particular, to avoid any argument that the Debtors have not fully

complied with section 366 of the Bankruptcy Code, the Debtors propose the following
procedures (the "Opt-Out Procedures"):12

12

a.

A Utility Company that desires to opt-out of the Adequate
Assurance Procedures must file an objection (a "Procedures
Objection") with the Court and serve such Procedures Objection so
that it is actually received within 11 days of entry of the Interim
Order by the Debtors at the following addresses: (i) Chrysler,
LLC, Legal Department, 1000 Chrysler Drive, Auburn Hills,
Michigan 48326-2766 (Attn: Thomas E. Gunton, Esq.); (ii) Jones
Day, North Point, 901 Lakeside Avenue, Cleveland, Ohio 441141190 (Attn: Thomas A. Wilson, Esq.); and (iii) Jones Day, 1420
Peachtree Street, N.E., Suite 800, Atlanta, Georgia 303093053(Attn: Jeffrey B. Ellman, Esq.).

b.

Any Procedures Objection must (i) be made in writing, (ii) set
forth all location(s) for which utility services are provided and the
relevant account number(s), (iii) describe any deposits or other
security currently held by the objecting Utility Company,
(iv) explain whether the Debtors prepay for the Utility Company's
services or what payment terms presently apply to the Debtors,
(v) explain why the objecting Utility Company believes the
Proposed Adequate Assurance is not sufficient adequate assurance
of future payment and (vi) identify and explain the basis of the
Utility Company's proposed adequate assurance requirement under
section 366(c)(2) of the Bankruptcy Code.

c.

The Debtors, in their discretion, may resolve any Procedures
Objection by mutual agreement with the objecting Utility
Company and without further order of the Court, and may, in
connection with any such resolution and in their discretion, provide

The Utility Company subject to the Daimler Guarantee is not subject to these procedures with respect to the
utility services that are subject to the guarantee.
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a Utility Company with assurance of future payment, including,
but not limited to, cash deposits, prepayments or other forms of
security, if the Debtors believe such assurance of payment is
reasonable. If the Debtors and objecting Utility Company resolve
the Procedures Objection, the Debtors may, by mutual agreement
with the objecting Utility Company and without further order of
the Court, reduce the Adequate Assurance Deposit by an amount
not exceeding the objecting Utility Company's estimated two-week
utility expense listed on the Utility Service List.
d.

If the Debtors determine that a Procedures Objection is not
reasonable and are not able to reach a prompt alternative resolution
with the objecting Utility Company, the Procedures Objection will
be heard at the Final Hearing.

e.

Any Utility Company that does not timely file a Procedures
Objection is deemed to consent to, and shall be bound by, the
Adequate Assurance Procedures.
Final Hearing Date

23.

To resolve any Procedures Objections within 30 days of the Petition Date,

the Debtors request that the Court schedule the Final Hearing on any unresolved Procedures
Objections approximately 25 to 28 days after the Petition Date.
Subsequent Modifications of Utility Service List
24.

It is possible that, despite the Debtors' efforts, certain Utility Companies

have not yet been identified by the Debtors or included on the Utility Service List (collectively,
the "Additional Utility Companies"). Thus, promptly upon the discovery of an Additional Utility
Company, the Debtors will increase the Adequate Assurance Deposit by an amount equal to
approximately two weeks of the Debtors' estimated aggregate postpetition utility expense for
each Additional Utility Company and will file with the Court a supplement to the Utility Service
List incorporating this information.
25.

In addition, the Debtors request that the Court: (a) authorize the Debtors

to provide notice and a copy of the Interim Order (which, for purposes of this paragraph, shall
also be the Final Order on this Motion) to the Additional Utility Companies, as such Additional
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Utility Companies are identified, and (b) provide that the Additional Utility Companies are
subject to the terms of the Interim Order, including the Adequate Assurance Procedures;
provided, however, that (a) the Opt-Out Procedures shall apply only to the extent that a
Procedures Objection made by an Additional Utility Company is filed with the Court and
submitted to the Debtors and their counsel no later than 4:00 p.m. (New York time) on the date
that is the earlier of (i) five business days before the Final Hearing or (ii) ten days after service of
the Interim Order on such Additional Utility Company and (b) the deadline for an Additional
Utility Company to submit an Additional Assurance Request under the Adequate Assurance
Procedures will be 25 days after the date the Interim Order is served upon such Additional Utility
Company. As a result, the Additional Utility Companies will be afforded (a) 25 days from the
service of the Interim Order on a particular Additional Utility Company to submit an Additional
Assurance Request pursuant to the Adequate Assurance Procedures and (b) in some cases, up to
ten days from the date of service of the Interim Order on a particular Additional Utility Company
to file a Procedures Objection pursuant to the Opt-Out Procedures.
Determination and Modification of Adequate Assurance Deposit
26.

Upon the consummation of the Sale Transaction that results in the

discontinuation of or decreased level of utility services to the Debtors, the Debtors request that
the Court authorize the Debtors to reduce the Adequate Assurance Deposit to an amount equal to
approximately two weeks of the Debtors' estimated aggregate utility expense based on their
anticipated decreased level of utility service (the "Modified Adequate Assurance Deposit")
pursuant to the following procedures (the "Modified Adequate Assurance Procedures"):
a.
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If the Debtors seek to modify the Adequate Assurance Deposit, the
Debtors shall (i) file with the Court a supplement to the Utility
Service List incorporating new two-week usage amounts reflecting
the Modified Adequate Assurance Deposit (the "Modified Utility
Service List") and (ii) provide notice of such Modified Utility
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Service List to those Utility Companies and Additional Utility
Companies that will be impacted by the Modified Adequate
Assurance Deposit (each, individually, a "Modified Deposit Utility
Company").
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b.

Any Modified Deposit Utility Company that wishes to object to the
Modified Adequate Assurance Deposit must file an objection with
the Court (the "Modified Adequate Assurance Deposit Objection")
and serve such Modified Adequate Assurance Deposit Objection
so that it is actually received within 11 days after service of the
Modified Utility Service List (the "Modified Request Deadline") at
the following addresses: (i) Chrysler, LLC, Legal Department,
1000 Chrysler Drive, Auburn Hills, Michigan 48326-2766
(Attn: Thomas E. Gunton, Esq.); (ii) Jones Day, North Point,
901 Lakeside Avenue, Cleveland, Ohio 44114-1190 (Attn:
Thomas A. Wilson, Esq.); and (iii) Jones Day, 1420 Peachtree
Street, N.E., Suite 800, Atlanta, Georgia 30309-3053 (Attn:
Jeffrey B. Ellman, Esq.).

c.

Any Modified Adequate Assurance Deposit Objection must (i) be
made in writing, (ii) set forth all location(s) for which utility
services are provided and the relevant account number(s),
(iii) describe any deposits or other security currently held by the
objecting Utility Company, (iv) explain whether the Debtors
prepay for the Utility Company's services or what payment terms
presently apply to the Debtors and (v) explain why the objecting
Utility Company believes the Modified Adequate Assurance
Deposit is not sufficient.

d.

The Debtors, in their discretion, may resolve any Modified
Adequate Assurance Deposit Objection by mutual agreement with
the objecting Utility Company and without further order of the
Court, and may, in connection with any such resolution and in their
discretion, provide a Utility Company with assurance of future
payment, including, but not limited to, cash deposits, prepayments
or other forms of security, if the Debtors believe such assurance of
payment is reasonable. If the Debtors and objecting Utility
Company resolve the Modified Adequate Assurance Deposit
Objection, the Debtors may, by mutual agreement with the
objecting Utility Company and without further order of the Court,
reduce the Modified Adequate Assurance Deposit by an amount
not exceeding the requesting Utility Company's estimated twoweek utility expense listed on the Modified Utility Service List.

e.

If the Debtors determine that a Modified Adequate Assurance
Deposit Objection is not reasonable and are not able to reach a
prompt alternative resolution with the objecting Utility Company,
the Modified Adequate Assurance Deposit Objection will be heard
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at the next regularly scheduled omnibus hearing in these cases that
is at least five days after the Debtors file and serve a notice of
hearing.
f.

Any Utility Company that does not timely file a Modified
Adequate Assurance Deposit Objection is deemed to consent to,
and shall be bound by, the Modified Adequate Assurance Deposit.

27.

No money may be withdrawn from the Adequate Assurance Deposit

account except (a) in compliance with the Adequate Assurance Procedures, the Opt-Out
Procedures or the Modified Adequate Assurance Procedures, (b) by mutual agreement of the
Debtors and the applicable Utility Company or (c) by further order of the Court. In any event, if
the Debtors fail to pay for postpetition utility services when due (including any applicable grace
periods), a Utility Company may access only that portion of the Adequate Assurance Deposit
that is allotted to it in the Utility Service List (as may be modified from time to time).
Proposed Adequate Assurance for
the Utility Company Subject to the Daimler Guarantee
28.

Certain utility relationships are impacted by transactions initiated during

the time that Daimler owned the controlling stake in the Debtors. Pursuant to the Membership
Interest Purchase Agreement, dated May 17, 2004 (the "Utility Purchase Agreement"), Debtor
Utility Assets LLC ("Utility Assets") sold its equity interest in DCC Utility Assets LLC ("DCC
Utility") to DTE Energy Center LLC ("DTE"), an entity unrelated to Daimler or the Debtors.
In conjunction with the Utility Purchase Agreement, Utility Assets and DTE entered into eight
separate utility services agreements (collectively, the "Utility Service Agreements"), each dated
May 24, 2004, pursuant to which DTE agreed to provide utility services to certain of Chrysler's
manufacturing plants, identified on the attached Exhibit B (the "Utility Payment Guarantee
Schedule"), and Utility Assets agreed to purchase such services up to Actual Capacity (as such
term is defined in the Utility Service Agreements). The Debtors estimate that their average
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monthly obligations to DTE on account of services rendered pursuant to the Utility Service
Agreements total approximately $4.16 million.13
29.

In accordance with Section 2.8 of the Utility Purchase Agreement,

Daimler North America Corporation (f/k/a DaimlerChrysler North America Holding
Corporation) ("DCNAC") executed a parent guarantee (the "Daimler Guarantee") pursuant to
which DCNAC unconditionally and irrevocably guaranteed to DTE, as primary obligor and not
merely as surety, the prompt and complete performance by Utility Assets of all its obligations
under the Utility Service Agreements, including Utility Assets's obligation to pay DTE the
monthly capacity fee for the provision of utility services to the manufacturing plants listed on the
Utility Payment Guarantee Schedule.14
30.

The Debtors submit that DCNAC's Daimler Guarantee and the Utility

Security Interest constitutes sufficient adequate assurance of future payment to DTE in
accordance with the Utility Service Agreements for the manufacturing plants listed on the Utility
Payment Guarantee List and, thus, satisfies the requirements of section 366 of the Bankruptcy
Code. The Debtors propose that DTE shall be deemed to have adequate assurance for the
locations for which there are Utility Service Agreements on an interim basis until the Final
Hearing. If DTE disagrees that the Daimler Guarantee and the Utility Security Interest
constitutes adequate assurance within the meaning of section 366 of the Bankruptcy Code, the
13

14

This amount includes various obligations, including monthly capacity charges and operation and
maintenance fees.
DCNAC was not released of its Daimler Guarantee when Daimler sold its controlling interest in the
Chrysler Companies to affiliates of Cerberus. In conjunction with that transaction, however, Chrysler
agreed to reimburse DCNAC for any payment made by DCNAC pursuant to the Daimler Guarantee
(the "Reimbursement Agreement"). To secure Chrysler's reimbursement obligations, Chrysler deposited
funds into certain accounts at JPMorgan Chase Bank and granted a security interest in the account to
DCNAC (the "Utility Security Interest"). Although the Daimler Guarantee to DTE remains outstanding,
Chrysler must maintain funds in such accounts equal to the Daimler Guarantee and other credit support
documents. As of December 1, 2008, the amount required to be maintained in the account equaled $302
million, of which $250 million was earmarked for the Daimler Guarantee.
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Debtors propose that DTE be required to file a written objection at least eight days prior to the
Final Hearing and that the issue be heard and determined at the Final Hearing.
31.

If, in the course of these cases, DCNAC is released of the Daimler

Guarantee, the Debtors will increase the Adequate Assurance Deposit by an amount equal to two
weeks of the Debtors' estimated utility obligations to DTE for utility services to the
manufacturing facilities listed on the Utility Payment Guarantee Schedule, which amount may be
modified pursuant to the Modified Adequate Assurance Procedures.
Basis for Relief Requested
32.

The policy underlying section 366 of the Bankruptcy Code is to protect

debtors from utility service cutoffs upon the filing of a bankruptcy case, while at the same time
providing utility companies with adequate "assurance of payment" for postpetition utility service.
See H.R. Rep. No. 95-595, at 350 (1978), reprinted in 1978 U.S.C.C.A.N. 5963, 6306.
Section 366(c)(1) of the Bankruptcy Code defines "assurance of payment" to mean several
enumerated forms of security (e.g., cash deposits, letters of credit, prepayment for utility service)
while excluding from the definition certain other forms of security (e.g., administrative expense
priority for a utility's claim). In addition, section 366(c)(3)(B) of the Bankruptcy Code provides
that a court may not consider certain facts (e.g., a debtor's prepetition history of making timely
payments to a utility) in making a determination of adequate assurance of payment.
33.

While section 366(c) clarifies what does and does not constitute

"assurance of payment" and what can be considered in determining whether such assurance is
adequate, Congress, in enacting that section, did not divest the Court of its power to determine
what amount, if any, is necessary to provide adequate assurance of payment to a Utility
Company. Indeed, section 366(c) of the Bankruptcy Code not only fails to establish a minimum
amount of adequate "assurance of payment," but explicitly empowers the court to determine the
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appropriate level of adequate assurance required in each case. See 11 U.S.C. § 366(c)(3)(A)
("On request of a party in interest and after notice and a hearing, the Court may order
modification of the amount of an assurance of payment . . . .").
34.

Thus, there is nothing within section 366 of the Bankruptcy Code that

prevents a court from ruling that, on the facts of the case before it, the amount required to
adequately assure future payment to a utility company is nominal, or even zero. Prior to the
enactment of section 366(c) of the Bankruptcy Code, courts enjoyed precisely the same
discretion to make such rulings pursuant to section 366(b) of the Bankruptcy Code, and
frequently did so. See Virginia Elec. & Power Co. v. Caldor, Inc.– N.Y., 117 F.3d 646, 650
(2d Cir. 1997) ("Even assuming that 'other security' should be interpreted narrowly, we agree
with the appellees that a bankruptcy court's authority to 'modify' the level of the 'deposit or other
security,' provided for under § 366(b), includes the power to require no 'deposit or other security'
where none is necessary to provide a utility supplier with 'adequate assurance of payment.'").
35.

Moreover, Congress has not changed the requirement that the assurance of

payment only be "adequate." Courts construing section 366(b) of the Bankruptcy Code have
long recognized that adequate assurance of payment does not constitute an absolute guarantee of
the debtors' ability to pay. See, e.g., In re Caldor, Inc.– N.Y., 199 B.R. 1, 3 (S.D.N.Y. 1996)
("Section 366(b) requires [a] [b]ankruptcy [c]ourt to determine whether the circumstances are
sufficient to provide a utility with 'adequate assurance' of payment. The statute does not require
an 'absolute guarantee of payment.'") (citation omitted), aff'd sub nom., Virginia Elec. & Power
Co. v. Caldor, Inc – N.Y., 117 F.3d 646 (2d Cir. 1997); In re Adelphia Bus. Solutions, Inc.,
280 BR. 63, 80 (Bankr. S.D.N.Y. 2002) (same); Steinebach v. Tucson Elec. Power Co (In re
Steinebach), 2004 WL 51616, at *5 (Bankr. D. Ariz. Jan. 2, 2004) ("Adequate assurance of
payment is not, however, absolute assurance . . . all § 366(b) requires is that a utility be protected
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from an unreasonable risk of non-payment"); In re Penn Jersey Corp., 72 B.R. 981, 982
(Bankr. E.D. Pa. 1987) (stating that section 366(b) of Bankruptcy Code "contemplates that a
utility receive only such assurance of payment as is sufficient to protect its interests given the
facts of the debtor's financial circumstances"); see also In re Astle, 338 B.R. 855, 860-61 n.14
(Bankr. D. Idaho 2006) (case law governing pre-BAPCPA section 366(b) is still applicable
because BAPCPA did not amend section 366(b)).15
36.

Therefore, despite its language allowing a utility to take adverse action

against the debtor should the debtor fail to provide adequate assurance of future payment
"satisfactory to the utility," section 366 of the Bankruptcy Code does not require that the
assurance provided be "satisfactory" once a party seeks to have the Court determine the
appropriate amount of adequate assurances. See In re Circuit City Stores, Inc., 2009 Bankr.
LEXIS 237, at *17-22 (Bankr. E.D. Va. 2009) (utility's proposed interpretation of section 366
that precluded bankruptcy court from determining adequate assurance prior to payment of
utility's demand was held to be unworkable and counter to congressional intent); In re Beach
House Prop., LLC., Case No. 08-11761, 2008 WL 961498 (Bankr. S.D. Fla. Apr. 8, 2008)
(bankruptcy court may determine amount of adequate assurance pursuant to section 366 before
debtor's payment of utility's initial demand for adequate assurance).
37.

At least one court in a recent opinion approved terms similar in many

respects to the Adequate Assurance Procedures proposed in this Motion. In the Circuit City
case, the debtors filed a motion that proposed granting their utility companies adequate assurance
by establishing a segregated bank account containing blocked funds in an amount equal to

15

Courts have recognized that "[i]n deciding what constitutes 'adequate assurance' in a given case, a
bankruptcy court must 'focus upon the need of the utility for assurance, and to require that the debtor supply
no more than that, since the debtor almost perforce has a conflicting need to conserve scarce financial
resources.'" Caldor, 117 F.3d at 650 (emphasis in original) (quoting Penn Jersey, 72 B.R. at 985).
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approximately two weeks of utility service from all of its utility companies. See Circuit City,
2009 Bankr. LEXIS 237, at *19-21. The Court approved the motion and noted that "[t]he
Procedures set forth in the Utility Order serve to streamline the reorganization process and do not
adversely impair the rights of any utility company. The Utility Order is designed to avoid a
haphazard and chaotic process whereby each utility could make extortionate, last-minute
demands for adequate assurance which the Debtors would be pressured to pay under the threat of
losing critical utility service." Id. at *22; see also In re Syroco Inc., 374 B.R. 60 (Bankr. D. P.R.
2007) (approving the debtors' motion that proposed granting their utility companies a security
deposit of two weeks service as adequate assurance despite several utilities' failure to respond).
38.

Consistent with Circuit City and Syroco, the Debtors submit that entry of

the Interim Order is consistent with, and fully satisfies, the requirements of section 366 of the
Bankruptcy Code. Far from offering the Utility Companies nominal (or even no) additional
assurance of payment, the Debtors propose to provide requesting Utility Companies not subject
to the Daimler Guarantee with (a) significant cash deposits, totaling over $5.9 million, placed
into a segregated escrow account for the benefit of the Utility Companies and (b) procedures
pursuant to which these Utility Companies can seek additional or different security. Such
assurance of payment significantly alleviates — if not eliminates — any honest concern of nonpayment on the part of the Utility Companies, and is thus clearly "adequate."
39.

Relief establishing Adequate Assurance Procedures similar to those

proposed herein has been granted in other chapter 11 cases in this District. See, e.g., In re
Interep Nat'l Radio Sales, Inc., No. 08-11079 (RDD) (Bankr. S.D.N.Y. April 22, 2008); In re
DJK Residential LLC, No. 08-10375 (JMP) (Bankr. S.D.N.Y Feb. 5, 2008); In re PLVTZ, Inc.,
No. 07-13532 (REG) (Bankr. S.D.N.Y. Nov. 9, 2007); In re Bally Total Fitness Corp., No. 0712395 (BRL) (Bankr. S.D.N.Y. Aug 2, 2007); In re Dana Corp., No. 06-10354 (BRL) (Bankr.
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S.D.N.Y. Mar. 6, 2006); In re Musicland Holding Corp., No. 06-10064 (SMB) (Bankr. S.D.N.Y.
Feb. 2, 2006); In re Calpine Corp., No. 05-60200 (BRL) (Bankr. S.D.N.Y. Jan. 18, 2006); In re
Refco, Inc., No. 05-60006 (RDD) (Bankr. S.D.N.Y. Dec. 9, 2005); see also In re Circuit City
Stores, Inc., No. 08-35653 (KRJ) (Bankr. E.D. Va. Dec. 9, 2008); In re Boscov's Inc., No. 0811637 (KG) (Bankr. D. Del. Sept. 10, 2008).16
40.

With respect to DTE, the Utility Company subject to the Daimler

Guarantee, the Debtors submit that the guarantee itself is a form of adequate assurance of
payment for utility services postpetition. As described above, it is well settled that in providing
adequate assurance, a debtor is not required to give a utility company the equivalent of a
guarantee of full payment. See, e.g., Steinebach v. Tucson Elec. Power Co. (In re Steinebach),
303 B.R. at 641. If a debtor provides the utility company with a third-party guarantee for
payment for future utility services, the Court may determine that a guarantee is sufficient
adequate assurance in satisfaction of section 366 of the Bankruptcy Code. In re Santa Clara
Circuits West, Inc., 27 B.R. 680, 685 (Bankr. D. Utah 1982) ("[T]here may be other methods of
providing adequate assurance of payment to the utility company. . . . A cash deposit may not be
necessary if guarantees or other non-cash forms of security are available."). Here, such
guarantee, along with the Utility Security Interest that supports the guarantee, provides DTE with
assurances that it will be able to seek payment from DCNAC in the event that the Debtors fail to
make payments postpetition.
Notice
41.

No trustee or examiner has been appointed in these chapter 11 cases.

Notice of this Motion has been given to: (a) the Office of the United States Trustee for the
16

Because of the voluminous nature of these unreported orders, they are not attached to this Motion. Copies
of these unreported orders will be made available to the Court at or prior to the hearing on this Motion and
are available to other parties upon request from the Debtors' counsel.
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Southern District of New York; (b) the creditors holding the 50 largest unsecured claims against
the Debtors' estates, as identified in the Debtors' chapter 11 petitions; (c) counsel to the
administrative agent for the Debtors' prepetition senior secured lenders; (d) counsel to Cerberus;
(e) counsel to Daimler; (f) counsel to the UAW; and (g) counsel to the U.S. Treasury. The
Debtors submit that no other or further notice need be provided.
No Prior Request
42.

No prior request for the relief sought in this Motion has been made to this

or any other Court.
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WHEREFORE, the Debtors respectfully request that this Court: (i) enter an order
substantially in the form attached hereto as Exhibit C, granting the relief sought herein; and
(ii) grant such other and further relief to the Debtors as the Court may deem proper.

Dated: April 30, 2009
New York, New York

Respectfully submitted,
/s/ Corinne Ball
Corinne Ball
Veerle Roovers
JONES DAY
222 East 41st Street
New York, New York 10017
Telephone: (212) 326-3939
Facsimile: (212) 755-7306
David G. Heiman
JONES DAY
North Point
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212
Jeffrey B. Ellman
JONES DAY
1420 Peachtree Street, N.E.
Suite 800
Atlanta, Georgia 30309
Telephone: (404) 521-3939
Facsimile: (404) 581-8309
PROPOSED ATTORNEYS FOR DEBTORS
AND DEBTORS IN POSSESSION
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EXHIBIT A

CHI-1702080v6

EXHIBIT C
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------x
:
In re
:
:
:
Chrysler LLC, et al.,
:
Debtors.
:
:
---------------------------------------------------------------x

Chapter 11
Case No. 09-50002 (AJG)
(Jointly Administered)

INTERIM AND PROPOSED FINAL ORDER, PURSUANT TO SECTION 366
OF THE BANKRUPTCY CODE: (A) PROHIBITING UTILITIES
FROM ALTERING, REFUSING OR DISCONTINUING SERVICES
TO, OR DISCRIMINATING AGAINST, THE DEBTORS ON ACCOUNT
OF PREPETITION INVOICES; (B) DETERMINING THAT
THE UTILITIES ARE ADEQUATELY ASSURED OF FUTURE PAYMENT;
(C) ESTABLISHING PROCEDURES FOR DETERMINING REQUESTS
FOR ADDITIONAL ASSURANCE; AND (D) PERMITTING UTILITY
COMPANIES TO OPT OUT OF THE PROCEDURES ESTABLISHED HEREIN
This matter coming before the Court on the Motion of Debtors and Debtors in
Possession, Pursuant to Section 366 of the Bankruptcy Code, for Interim and Final Orders:
(A) Prohibiting Utilities from Altering, Refusing or Discontinuing Services to, or Discriminating
Against, the Debtors on Account of Prepetition Invoices; (B) Determining that the Utilities are
Adequately Assured of Future Payment; (C) Establishing Procedures for Determining Requests
for Additional Assurance; and (D) Permitting Utility Companies to Opt Out of the Procedures
Established Herein (the "Motion"),1 filed by the debtors and debtors in possession in the
above-captioned cases (collectively, the "Debtors"); the Court having reviewed the Motion and
the Affidavit of Ronald E. Kolka filed in support of the Debtors' first day papers (the "Affidavit")
and having considered the statements of counsel and the evidence adduced with respect to the
1

Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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Motion at a hearing before the Court (the "Hearing"); the Court finding that (a) the Court has
jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, (b) this is a core proceeding
pursuant to 28 U.S.C. § 157(b) and (c) notice of the Motion and the Hearing was sufficient under
the circumstances; and the Court having determined that the legal and factual bases set forth in
the Motion and the Affidavit and at the Hearing establish just cause for the relief granted herein;
IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED as set forth herein.

2.

Subject to the procedures described below, no Utility Company may

(a) alter, refuse, terminate or discontinue utility services to, or discriminate against, the Debtors
on the basis of the commencement of these chapter 11 cases or on account of unpaid prepetition
invoices or (b) require additional assurance of payment, other than the Proposed Adequate
Assurance, as a condition to the Debtors receiving such utility services pending the entry of a
Final Order or upon this order becoming a Final Order as set forth in paragraph 16 below.
3.

The Debtors shall deposit, for the Utility Companies not subject to the

Daimler Guarantee, $5,991,487.00 into a newly created, segregated, interest bearing account
(the "Adequate Assurance Deposit") within 20 days of the Petition Date as adequate assurance.
4.

The Adequate Assurance Deposit, in conjunction with the Debtors' ability

to pay for future utility services in the ordinary course of business (collectively, the "Proposed
Adequate Assurance"), constitutes sufficient adequate assurance of future payment to the Utility
Companies that are not subject to the Daimler Guarantee to satisfy the requirements of section
366 of the Bankruptcy Code.
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5.

The following Adequate Assurance Procedures are approved in all

respects:2

2

(a)

Any Utility Company desiring assurance of future payment for
utility service beyond the Proposed Adequate Assurance must
serve a request (an "Additional Assurance Request") so that it is
received by the Debtors by no later than 30 days after the Petition
Date (the "Request Deadline") at the following addresses:
(i) Chrysler, LLC, Legal Department, 1000 Chrysler Drive,
Auburn Hills, Michigan 48326-2766 (Attn: Thomas E. Gunton,
Esq.); (ii) Jones Day, North Point, 901 Lakeside Avenue,
Cleveland, Ohio 44114-1190 (Attn: Thomas A. Wilson, Esq.); and
(iii) Jones Day, 1420 Peachtree Street, N.E., Suite 800, Atlanta,
Georgia 30309-3053 (Attn: Jeffrey B. Ellman, Esq.).

(b)

Any Additional Assurance Request must specify the amount and
nature of assurance of payment that would be satisfactory to the
Utility Company and (i) be made in writing, (ii) set forth the
location(s) for which utility services are provided and the relevant
account number(s), (iii) describe any deposits or other security
currently held by the requesting Utility Company, (iv) explain
whether the Debtors prepay for Utility Company's services;
(v) describe any payment delinquency or irregularity by the
Debtors for the postpetition period, if any; and (vi) explain why the
requesting Utility Company believes the Proposed Adequate
Assurance is not sufficient adequate assurance as future payment.

(c)

Upon the Debtors' receipt of an Additional Assurance Request at
the addresses set forth above, the Debtors shall have the greater of
(i) 20 days from the receipt of such Additional Assurance Request
or (ii) 40 days from the Petition Date (collectively, the "Resolution
Period") to negotiate with the requesting Utility Company to
resolve its Additional Assurance Request. The Resolution Period
may be extended by agreement of the Debtors and the applicable
Utility Company without application to or approval of the Court.

DTE is not subject to these procedures with respect to the utility services that are subject to the Daimler
Guarantee.
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(d)

The Debtors, in their discretion, may resolve any Additional
Assurance Request by mutual agreement with the requesting
Utility Company and without further order of the Court, and may,
in connection with any such resolution, in their discretion, provide
the requesting Utility Company with additional assurance of future
payment in a form satisfactory to the Utility Company, including,
but not limited to, cash deposits, prepayments, other forms of
security or any combination of the above, if the Debtors believe
such additional assurance is reasonable. If the Debtors and
requesting Utility Company resolve the Additional Assurance
Request, the Debtors may, by mutual agreement with the
requesting Utility Company and without further order of the Court,
reduce the Adequate Assurance Deposit by an amount not
exceeding the requesting Utility Company's estimated two-week
utility expense listed on the Utility Service List.

(e)

If the Debtors determine that an Additional Assurance Request is
not reasonable, and the parties are not able to resolve such request
during the Resolution Period, during or immediately after the
Resolution Period, the Debtors will request a hearing before the
Court to determine the adequacy of assurances of payment made to
the requesting Utility Company (the "Determination Hearing"),
pursuant to section 366(c)(3)(A) of the Bankruptcy Code.

(f)

Pending the resolution of the Additional Assurance Request at a
Determination Hearing, the Utility Company making such request
shall be restrained from discontinuing, altering or refusing service
to the Debtors on account of unpaid charges for prepetition
services or on account of any objections to the Proposed Adequate
Assurance.

(g)

Other than through the Opt-Out Procedures (as such term is
defined below), any Utility Company that does not comply with
the Adequate Assurance Procedures is deemed to find the
Proposed Adequate Assurance satisfactory to it and is prohibited
from discontinuing, altering or refusing service on account of any
unpaid prepetition charges, or requiring additional assurance of
payment (other than the Proposed Adequate Assurance). The
Interim Order shall be deemed the Final Order with respect to all
Utility Companies that do not timely file and serve a Procedures
Objection (as defined below).
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6.

3

The following Opt-Out Procedures are approved in all respects:3
(a)

A Utility Company that desires to opt-out of the Adequate
Assurance Procedures must file an objection (a "Procedures
Objection") with the Court and serve such Procedures Objection so
that it is actually received within 11 days of entry of the Interim
Order by the Debtors at the following addresses: (i) Chrysler,
LLC, Legal Department, 1000 Chrysler Drive, Auburn Hills,
Michigan 48326-2766 (Attn: Thomas E. Gunton, Esq.); (ii) Jones
Day, North Point, 901 Lakeside Avenue, Cleveland, Ohio 441141190 (Attn: Thomas A. Wilson, Esq.); and (iii) Jones Day, 1420
Peachtree Street, N.E., Suite 800, Atlanta, Georgia 303093053(Attn: Jeffrey B. Ellman, Esq.).

(b)

Any Procedures Objection must (i) be made in writing, (ii) set
forth all location(s) for which utility services are provided and the
relevant account number(s), (iii) describe any deposits or other
security currently held by the objecting Utility Company,
(iv) explain whether the Debtors prepay for the Utility Company's
services or what payment terms presently apply to the Debtors,
(v) explain why the objecting Utility Company believes the
Proposed Adequate Assurance is not sufficient adequate assurance
of future payment and (vi) identify and explain the basis of the
Utility Company's proposed adequate assurance requirement under
section 366(c)(2) of the Bankruptcy Code.

(c)

The Debtors, in their discretion, may resolve any Procedures
Objection by mutual agreement with the objecting Utility
Company and without further order of the Court, and may, in
connection with any such resolution and in their discretion, provide
a Utility Company with assurance of future payment, including,
but not limited to, cash deposits, prepayments or other forms of
security, if the Debtors believe such assurance of payment is
reasonable. If the Debtors and objecting Utility Company resolve
the Procedures Objection, the Debtors may, by mutual agreement
with the objecting Utility Company and without further order of
the Court, reduce the Adequate Assurance Deposit by an amount
not exceeding the objecting Utility Company's estimated two-week
utility expense listed on the Utility Service List.

(d)

If the Debtors determine that a Procedures Objection is not
reasonable and are not able to reach a prompt alternative resolution
with the objecting Utility Company, the Procedures Objection will
be heard at the Final Hearing.

DTE is not subject to these procedures with respect to the utility services that are subject to the Daimler
Guarantee.
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(e)

7.
on

Any Utility Company that does not timely file a Procedures
Objection is deemed to consent to, and shall be bound by, the
Adequate Assurance Procedures.

A Final Hearing to resolve any Procedures Objections shall be conducted
, 2009 at ________ __.m., Eastern Time.

8.

A Utility Company shall be deemed to have adequate assurance of

payment under section 366 of the Bankruptcy Code unless and until: (a) the Debtors, in their
discretion, agree to (i) an Additional Assurance Request or (ii) an alternative assurance of
payment with the Utility Company during the Resolution Period; or (b) this Court enters an order
at the Final Hearing, any Determination Hearing or omnibus hearing requiring that additional
adequate assurance of payment be provided.4
9.

For DTE, the Utility Company that is subject to the Daimler Guarantee,

the guarantee itself, along with the Utility Security Interest, constitutes adequate assurance of
future payment for utility services that it provides to the manufacturing facilities identified on
Exhibit B of the Motion that is satisfactory to it within the meaning of section 366 of the
Bankruptcy Code, unless and until this Court enters an order at the Final Hearing requiring that
additional adequate assurance of payment be provided. If DTE disagrees that the Daimler
Guarantee and Utility Security Interest constitutes adequate assurance within the meaning of
section 366 of the Bankruptcy Code, DTE must file a written objection at least eight days prior to
the Final Hearing (a "DTE Objection"), at which time this issue will be heard absent the
agreement of the parties to adjourn such hearing to a later date. If, in the course of these cases,
DCNAC is released of the Daimler Guarantee, the Debtors shall increase the Adequate
Assurance Deposit by an amount equal to two weeks of the Debtors' estimated utility obligations
4

DTE is not subject to these procedures with respect to the utility services that are subject to the Daimler
Guarantee.
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to DTE for utility services to the manufacturing facilities listed on Exhibit B of the Motion,
which amount may be modified pursuant to the Modified Adequate Assurance Procedures.
10.

The Debtors are authorized, in their sole discretion, to amend the Utility

Service List to add or delete any Utility Company, and this Order shall apply to any such Utility
Company that is subsequently added to the Utility Service List (collectively, the "Additional
Utility Companies"). Promptly upon their discovery of an Additional Utility Company, the
Debtors shall increase the Adequate Assurance Deposit by an amount equal to approximately
two weeks of the Debtors' estimated aggregate utility expense for each Additional Utility
Company and will file with the Court a supplement to the Utility Service List incorporating this
information. The Additional Utility Companies are subject to the terms of this Order, including
the Adequate Assurance Procedures; provided, however, that (a) the Opt-Out Procedures shall
apply only to the extent that a Procedures Objection made by an Additional Utility Company is
filed with the Court and submitted to the Debtors and their counsel no later than 4:00 p.m. (New
York time) on the date that is the earlier of (i) five business days before the Final Hearing or
(ii) ten days after service of this Order on such Additional Utility Company and (b) the deadline
for an Additional Utility Company to submit an Additional Assurance Request under the
Adequate Assurance Procedures will be 25 days after the date that this Order is served upon such
Additional Utility Company.
11.

The following Modified Adequate Assurance Procedures are approved in

all respects:5

5

DTE is not subject to these procedures with respect to the utility services that are subject to the Daimler
Guarantee.
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(a)

If the Debtors seek to modify the Adequate Assurance Deposit, the
Debtors shall (i) file with the Court a supplement to the Utility
Service List incorporating new two-week usage amounts reflecting
the Modified Adequate Assurance Deposit (the "Modified Utility
Service List") and (ii) provide notice of such Modified Utility
Service List to those Utility Companies and Additional Utility
Companies that will be impacted by the Modified Adequate
Assurance Deposit (each, individually, a "Modified Deposit Utility
Company").

(b)

Any Modified Deposit Utility Company that wishes to object to the
Modified Adequate Assurance Deposit must file an objection with
the Court (the "Modified Adequate Assurance Deposit Objection")
and serve such Modified Adequate Assurance Deposit Objection
so that it is actually received within 11 days after service of the
Modified Utility Service List (the "Modified Request Deadline") at
the following addresses: (i) Chrysler, LLC, Legal Department,
1000 Chrysler Drive, Auburn Hills, Michigan 48326-2766
(Attn: Thomas E. Gunton, Esq.); (ii) Jones Day, North Point,
901 Lakeside Avenue, Cleveland, Ohio 44114-1190 (Attn:
Thomas A. Wilson, Esq.); and (iii) Jones Day, 1420 Peachtree
Street, N.E., Suite 800, Atlanta, Georgia 30309-3053 (Attn:
Jeffrey B. Ellman, Esq.).

(c)

Any Modified Adequate Assurance Deposit Objection must (i) be
made in writing, (ii) set forth all location(s) for which utility
services are provided and the relevant account number(s),
(iii) describe any deposits or other security currently held by the
objecting Utility Company, (iv) explain whether the Debtors
prepay for the Utility Company's services or what payment terms
presently apply to the Debtors and (v) explain why the objecting
Utility Company believes the Modified Adequate Assurance
Deposit is not sufficient.
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12.

(d)

The Debtors, in their discretion, may resolve any Modified
Adequate Assurance Deposit Objection by mutual agreement with
the objecting Utility Company and without further order of the
Court, and may, in connection with any such resolution and in their
discretion, provide a Utility Company with assurance of future
payment, including, but not limited to, cash deposits, prepayments
or other forms of security, if the Debtors believe such assurance of
payment is reasonable. If the Debtors and objecting Utility
Company resolve the Modified Adequate Assurance Deposit
Objection, the Debtors may, by mutual agreement with the
objecting Utility Company and without further order of the Court,
reduce the Modified Adequate Assurance Deposit by an amount
not exceeding the requesting Utility Company's estimated twoweek utility expense listed on the Modified Utility Service List.

(e)

If the Debtors determine that a Modified Adequate Assurance
Deposit Objection is not reasonable and are not able to reach a
prompt alternative resolution with the objecting Utility Company,
the Modified Adequate Assurance Deposit Objection will be heard
at the next regularly scheduled omnibus hearing in these cases that
is at least five days after the Debtors file and serve a notice of
hearing.

(f)

Any Utility Company that does not timely file a Modified
Adequate Assurance Deposit Objection is deemed to consent to,
and shall be bound by, the Modified Adequate Assurance Deposit.

No money may be withdrawn from the Adequate Assurance Deposit

account except (a) in compliance with the Adequate Assurance Procedures, the Opt-Out
Procedures or the Modified Adequate Assurance Procedures, (b) by mutual agreement of the
Debtors and the applicable Utility Company or (c) by further order of the Court. In any event, if
the Debtors fail to pay for postpetition utility services when due (including any applicable grace
periods), a Utility Company may access only that portion of the Adequate Assurance Deposit
that is allotted to it in the Utility Service List (as may be modified from time to time).
13.

The Debtors shall administer the Adequate Assurance Deposit account in

accordance with the terms of this Order.
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14.

Nothing herein constitutes a finding that any entity is or is not a Utility

Company hereunder or under section 366 of the Bankruptcy Code, whether or not such entity is
listed on the Utility Service List.
15.

The Debtors shall serve a copy of this Order on each Utility Company

listed on the Utility Service List within two business days of the date this Order is entered.
The Debtors also shall serve this Order on each Additional Utility Company subsequently added
by the Debtors to the Utility Service List.
16.

The terms and conditions of this Order shall be effective and enforceable

immediately upon its entry. This Order shall be deemed to be the Final Order with respect to any
Utility Company that does not file a timely Procedures Objection (or, with respect to DTE's
services subject to the Daimler Guarantee, a timely DTE Objection) as described herein.
17.

This Court retains jurisdiction with respect to all matters arising from or

related to the implementation of this Order.

Dated: New York, New York
___________________, 2009
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UNITED STATES BANKRUPTCY JUDGE
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